Agenda Item 4.A
Resolution No. 21-10-4.A

CALIFORNIA ALTERNATIVE ENERGY AND
ADVANCED TRANSPORTATION FINANCING AUTHORITY

Request to Approve Emergency Regulations for the Sales and Use Tax
Exclusion Program (Article 2 (commencing with Section 10030) of
Division 13 of Title 4 of the California Code of Regulations)

Tuesday, October 19, 2021

Prepared By: Ashley Emery, Program Manager

REQUEST

CAEATFA staff (“Staff”) request the approval of emergency regulations for the Sales and Use
Tax Exclusion (“STE”) Program (Article 2 (commencing with Section 10030) of Division 13
of Title 4 of the California Code of Regulations) to improve and streamline the STE Program
administration and incorporate lessons learned from program implementation (see
Attachment A for full text of proposed regulations).

BACKGROUND AND PUBLIC PROCESS

The calendar year 2021 was the first year CAEATFA reviewed Applications' under the
emergency regulations that became effective in early November 2020 and included the
implementation of the $20 million in STE small-project set-aside and $15 million in STE for
larger projects. Staff has been assessing the benefits and challenges of the modifications and
is now proposing further amendments to the STE Program regulations as emergency
regulations to help improve and streamline program administration and incorporate lessons
learned. The proposed emergency regulations were released for public comment from
September 20, 2021, to October 1, 2021, and CAEATFA received one comment, which is
included in Attachment B. After the public comment period, Staff made a few, mostly
technical, changes to the proposed emergency regulations, which are indicated in
Attachment A.

If the proposed emergency regulations are approved, Staff intends to incorporate the
amendments in a new emergency rulemaking package, which would become effective in

November in time for the 2022 STE Program Application process.

Below is a tentative timeline for the emergency rulemaking process.

! All capitalized terms not defined in this document are defined in the STE Program’s statutes and regulations.
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Tentative Dates Emergency Rulemaking Process

Board Considers Amended Regulations for

October 19, 2021
Approval

Issue Notice of Proposed Emergency Regulations
DeeliEe 2Ll AU with Amended Regulations

Submit Emergency Rulemaking Package to Office
DeliEe 2R, 2 of Administrative Law (OAL) for Review
November 9, 2021 Emergency Regulations Effective

May 8, 2022 Certificate of Compliance Due

PROPOSED MODIFICATIONS TO THE REGULATIONS

Staff is requesting the approval of emergency regulations to improve and streamline the STE
Program administration and incorporate lessons learned from program implementation.

The following is a summary of the recommended amendments to the STE Program regulations
(Article 2 (commencing with Section 10030) of Division 13 of Title 4 of the California Code
of Regulations). The full text of the proposed amended emergency regulations can be found in
Attachment A.

Streamlining Application Review and Program Administration

Switch to Application Periods that Are Announced Prior to Each Calendar Year

Current regulations provide that Applications will be accepted on a rolling basis but must be
submitted at least 60 days prior to the Board meeting at which the Applicant would like to be
considered. In recent years, CAEATFA has received more Applications each month than in
previous years, particularly in the last two years where the STE Program was oversubscribed
after the first Application deadline. Additionally, the implementation of the different pools of
STE and determining the order of consideration and review of Applications has increased the
time it takes for Staff to review Applications. As a result, Staff has required more than 60 days
to review and prepare Applications to bring before the Board for consideration.

The proposed regulations provide that the Executive Director will announce application
periods prior to the start of each calendar year. The announcement will include the
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(1) application periods, (2) deadline to submit Applications for each application period,
(3) tentative dates when the Authority will hold Board meetings to consider Applications, and
(4) amount of STE available to award during each application period. The Executive Director
can reschedule or amend any previously announced application period with at least 10 days of
notice. The proposed regulations also specify that requests for STE from the $15 million in
STE available to larger projects must be submitted during the first application period.

By allowing the Executive Director to announce application periods prior to the start of each
calendar year, CAEATFA can adapt and respond to program demand by lengthening or
shortening the Application review period. This flexibility will provide Staff sufficient time to
review Applications and more certainty to Applicants as to when their Applications will be
brought before the Board. Specific application periods that are properly spaced also prevents
Applications from being submitted after an Application deadline and sitting un-reviewed for
long amounts of time before Staff knows how much STE is available.

Order of Consideration of All Applications to be Based on Competitive Criteria Scores and
Small Project Pool Applications Considered First

Current regulations provide that Applications will be considered on a first-come, first-served
basis until the STE Program becomes oversubscribed, at which point Applications will be
considered in order based on Competitive Criteria scores. The regulations also establish a
$20 million in STE set-aside for smaller projects of $2 million or less in STE and a pool of
$15 million in STE for larger projects that apply to exceed the $10 million in STE cap. The
regulations provide that if those pools of STE are oversubscribed, the Applications will be
considered in order based on Competitive Criteria scores within the respective pools of STE.
However, the regulations do not specify whether a specific pool of STE will be considered first
before the others and how to determine the order of review among all Applicants if not all of
the pools of STE are oversubscribed.

The proposed regulation text provides that the order of consideration of all Applications will
be based on Competitive Criteria scores. The regulations also make the Small Project Pool a
defined term and specify that Small Project Pool Applications will be considered first.

If the STE Program is not oversubscribed, the order of consideration of Applications is
immaterial to whether an Applicant will receive an award. However, by using Competitive
Criteria scores to determine the order of review for all Applications, regardless of whether the
pool is oversubscribed and establishing that the Small Project Pool will be considered first,
Staff can more quickly and easily determine the order of review and consideration for
Applications.

Limits to when Applicants May Reduce or Increase Qualified Property Amounts Listed in
the Application

Qualified Property amounts sometimes change during the review process for various reasons,
such as: (1) including ineligible items, (2) incorrectly reporting costs, and (3) updating cost
estimates. When Qualified Property amounts change, this can affect the amount of STE being
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requested from each pool and whether that pool is competitive, which in turn affects the order
of Application review and Application review timeframes. To help limit Qualified Property
amount changes from extending the Application review time, the proposed regulations provide
that Applicants may not reduce Qualified Property amounts after an Application is submitted
to qualify for consideration in the Small Project Pool, and Applicants may not increase
Qualified Property amounts if the STE Program is oversubscribed.

Updates to Competitive Criteria and Application Scoring

Clarification of Competitive Criterion for Projects that Produce a Product with Quantifiable
Environmental Benefits

Current regulations provide 100 points to projects with environmental benefits points greater
than zero as calculated pursuant to the method for calculating points for environmental benefits
for Advanced Transportation, Alternative Source, and Recycled Resource Extraction
Applications in Section 10033(c)(4). This criterion was adopted in 2019 in recognition of the
STE Program’s statutory purpose and to prioritize projects with quantifiable environmental
benefits, generally Alternative Source, Advanced Transportation, and recycling projects. The
proposed regulations simplify the language and award the 100 points to Recycled Resource
Extraction Projects and to Projects that produce an Advanced Transportation Technology or
an Alternative Source product, component, or system. The proposed modification also enables
Applicants that apply under Advanced Manufacturing but qualify under one of the other
eligibility pathways to receive the 100 points.

New Competitive Criterion for Emerging Strategic Industries

Existing regulations allow the Executive Director to develop a list of Emerging Strategic
Industries, which are innovative industries, technologies, or products identified by the
Executive Director as having a potentially significant impact on the state’s environmental goals
or economy, the advancement of which are in the public interest, and which advance the
purposes of the program. Existing regulations provide that Applicants in an Emerging Strategic
Industry will receive 40 points to their Application score. To date, the program has not had an
Emerging Strategic Industry list established.

To recognize in the Competitive Criteria scoring process the potential benefits of an Emerging
Strategic Industry, the proposed regulations add a new competitive criterion that awards 75
points to an Applicant if the Project is in an Emerging Strategic Industry. The proposed
regulations also add to the information requested in the Application the Applicant’s North
American Industry Classification System (NAICS) code to determine eligibility for the points.

Reduction of Estimated Fiscal Benefits if Applicant’s Product does not Generate Sales Tax
Revenue

Part of the estimated fiscal benefits calculation for Applications includes the estimated sales
and use taxes paid by consumers of the product produced by the Project. Existing regulations
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provide that if an Applicant produces a Biofuel and uses a fraction of the Biofuel to operate the
Facility, the estimated sales and use tax revenue will be reduced based on the fraction of the
Applicant’s Biofuel production that will offset external fuel purchases in order to more
accurately estimate the sales and use tax revenue from this type of Project. However, the
current regulations do not account for all Applicants that produce a product that does not
generate sales and use tax revenue. Therefore, the proposed regulations provide that if the
Applicant produces a product that does not generate sales and use tax revenue, the estimated
increase in sales and use taxes will be reduced based on the fraction of production that does
not generate sales and use tax revenue.

Reduction of Points Awarded for Having an Environmental Sustainability Plan

Existing regulations require Applicants to score more than 20 environmental benefit points to
receive a positive Staff recommendation. Existing regulations award Advanced Manufacturers
environmental benefit points for having an environmental sustainability plan that describes the
Applicant’s plans to reduce energy use or water use and reduce solid waste, hazardous waste,
or air pollutant emissions at the Facility, and for making reductions in energy use, water use,
solid waste, hazardous waste, air pollutant emissions, or emissions of other pollutants.
Applicants with Facilities that make reductions by at least 5% relative to the baseline identified
in the Application will receive five points plus one point for each additional percentage point
of reductions over five percent up to a maximum of 30 points. Current regulations also award
20 points for having an environmental sustainability plan.

The proposed regulations reduce the points earned for having an environmental sustainability

plan to five points to better scale the points relative to the minimum point threshold of 21 points
and the points earned for the Facility’s environmental impact reductions.

Updates to Application Fee and Administration Fees

Refunding the Application Fee

Existing regulations require Applicants to pay an Application Fee to cover the costs of
reviewing the Application. Current regulations provide that the Application Fee is not
refundable unless an Application is not reviewed by Staff due to the STE Program being
oversubscribed.

Because the proposed regulations switch the STE Program to specific application periods that
will enable CAEATFA to know whether the program is oversubscribed before a subsequent
application period, CAEATFA will no longer accept Applications if there is no STE available
to award. Therefore, all Applications will at least be reviewed to determine Competitive
Criteria scores. Determining the Competitive Criteria score of an Application requires Staff to
review the Qualified Property list, estimated number of employees, and production-related
information provided in the Application. To reflect the amount of time spent on this initial
review of the Application, the proposed regulations provide that 75% of the Application Fee
will be refunded if the Application is (1) reviewed to only determine its Competitive Criteria
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ranking and (2) not fully reviewed by Staff due to the Applicant’s Competitive Criteria ranking
and the oversubscription of the statutory cap.

Administrative Fee for Requests to Extend the Initial Term and the 15% Purchase Requirement
Timeframe

Existing regulations require Applicants to pay an administrative fee of $1,500 for requests to
extend the 15% purchase requirement timeframe and an administrative fee of $2,000 for
requests to extend the three-year initial term to use the STE award. Recently, some Applicants
have requested consideration of an extension of both 15% purchase requirement and initial
term at the same meeting, which requires additional Staff time relative to a request only to
extend the three-year initial term. To adjust the fees to better reflect the reasonable amount of
time spent reviewing and processing these requests, the proposed regulations establish an
administrative fee of $2,250 if an Applicant requests an extension of the 15% purchase
requirement timeframe and the three-year initial term for consideration at the same CAEATFA
Board meeting.

Other Clarifying and Technical Changes
The proposed regulations make other clarifying and technical changes, such as:

e updating language to reflect that the program will have specific application periods;

e clarifying that if an Applicant fixes an incomplete Application, the date of submission
will be considered the date of the resubmitted Application; and

e adding “Statutory Cap” as a defined term rather than referring to the existing
$100 million statutory cap in the event the program cap is increased in statute and
updating any reference to the Statutory Cap to reflect that it is a defined term.

RECOMMENDATION

Staff recommends the adoption of a resolution to authorize the Executive Director to make
effective emergency regulations for the STE Program (Article2 (commencing with
Section 10030) of Division 13 of Title 4 of the California Code of Regulations) to improve and
streamline the STE Program administration and incorporate lessons learned from program
implementation.

ATTACHMENTS
Attachment A: Text of Proposed Modifications to Program Regulations
Attachment B: Written Public Comments on the Proposed Regulation Text
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RESOLUTION OF THE CALIFORNIA ALTERNATIVE ENERGY
AND ADVANCED TRANSPORTATION FINANCING AUTHORITY
TO READOPT EMERGENCY REGULATIONS FOR THE
SALES AND USE TAX EXCLUSION PROGRAM

October 19, 2021

WHEREAS, Section 26009 of the Public Resources Code authorizes the California
Alternative Energy and Advanced Transportation Financing Authority (“CAEATFA”) to
adopt regulations to implement the California Alternative Energy and Advanced
Transportation Financing Authority Act (Division 16 (commencing with Section 26000) of the
Public Resources Code) and declares the adoption, amendment, repeal, or readoption of a
regulation by CAEATFA as deemed to be an emergency for the purposes of the Administrative
Procedure Act (Chapter 3.5 (commencing with Section 11340) of Title 2 of the Government
Code); and

WHEREAS, Section 26011.8 of the Public Resources Code establishes the Sales and
Use Tax Exclusion Program (“Program”) to be administered by CAEATFA; and

WHEREAS, CAEATFA has determined that amendments to CAEATFA’s regulations
for the Program (Article 2 (commencing with Section 10030) of Division 13 of Title 4 of the
California Code of Regulations) are necessary for the immediate preservation of the public
peace, health, safety, or general welfare within the meaning of Section 11346.1 of the
Government Code;

NOW, THEREFORE, BE IT RESOLVED by the California Alternative Energy and
Advanced Transportation Financing Authority as follows:

Section 1. The Executive Director is authorized to take the actions necessary to
make effective these emergency regulations for the Program (Article 2 (commencing with
Section 10030) of Division 13 of Title 4 of the California Code of Regulations);

Section 2. The Executive Director is authorized to execute and deliver any
documents and take any steps, including making any changes to the emergency regulations to
secure approval by the Office of Administrative Law, the Executive Director may deem
necessary or advisable to effectuate the purposes of this resolution.

Section 3. This resolution shall take effect immediately upon its approval.
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ATTACHMENT A - TEXT OF PROPOSED MODIFICATIONS
TO PROGRAM REGULATIONS

Proposed modifications are shown in red text. Single underline text are additions and single
strikethrough text are deletions that were included in the proposed regulation text noticed to the public
on September 20, 2021. Single-underline-with-single-strikethrough text are deletions made after the
public comment period of initially proposed additions. Double underline text are additions made after
the public comment period.

The current STE Text of Regulations can be found here on the CAEATFA website.



https://www.treasurer.ca.gov/caeatfa/ste/regulations/20220407/full-ste-regulations.pdf
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ATTACHMENT B — WRITTEN PUBLIC COMMENTS ON THE
PROPOSED REGULATION TEXT
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