Agenda Item 4.B
Resolution No. 21-10-4.B

CALIFORNIA ALTERNATIVE ENERGY AND
ADVANCED TRANSPORTATION FINANCING AUTHORITY

Request to Approve Second Readoption of Emergency Regulations
for the Sales and Use Tax Exclusion Program (Article 2 (commencing
with Section 10030) of Division 13 of Title 4 of the California Code of

Regulations) Initially Effective on November 4, 2020

Tuesday, October 19, 2021

Prepared By: Ashley Emery, Program Manager

REQUEST

CAEATFA staff (“Staff”) request the approval of a second readoption of the emergency
regulations for the Sales and Use Tax Exclusion (“STE”) Program (Article 2 (commencing
with Section 10030) of Division 13 of Title 4 of the California Code of Regulations) that
initially became effective on November 4, 2020.

BACKGROUND

In 2019 for the first time in STE Program history, CAEATFA exhausted the $100 million STE
statutory cap for the calendar year by the July 2019 CAEATFA Board meeting rather than the
December meeting. Also in 2019 for the first time, the STE Program’s Competitive Criteria!
were used to determine which Applicants would be considered. Given the limited resources
and recent competitive nature of the STE Program, the CAEATFA Board requested that Staff
re-evaluate program goals and priorities to determine how best to effectuate the purpose of the
STE Program. Additionally, Staff had been identifying lessons learned throughout STE
Program implementation.

At the November 19, 2019, CAEATFA Board meeting, Staff presented proposed amended
emergency regulations reflecting feedback from the CAEATFA Board and Staff’s stakeholder
outreach. The modified emergency regulations made incremental changes to address more
immediate STE Program priorities at the time, while reserving some of the more complex
issues for when Staff could take more time to solicit input and thoughtfully consider the issues
and policy trade-offs.

After the initial emergency regulations were approved by the Office of Administrative Law
(“OAL”) and became effective on December 16, 2019, CAEATFA began accepting STE
Applications for the 2020 calendar year. By the first Application deadline, the STE Program
was oversubscribed for the 2020 calendar year. In March 2020, the CAEATFA Board approved

! All capitalized terms not defined in this document are defined in the STE Program’s statutes and regulations.
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18 Applications, fully awarding the $100 million in STE. Six Applicants requesting
approximately $10 million in STE remained on the waitlist.

Subsequently, the COVID-19 pandemic spread throughout the world, affecting purchase
timeframes, financing, feedstock supply, revenue, construction, and operations for previously
approved applicants. However, the ultimate market impact of the COVID-19 pandemic
remains unknown.

Given the significant STE Program and market changes after the December 2019 emergency
regulations first took effect, CAEATFA conducted additional stakeholder outreach and
discussions to determine what lessons learned could be applied to the regulations going
forward. Proposed emergency regulations addressing the STE Program’s oversubscription and
the unprecedented economic impact of the COVID-19 pandemic were presented to and
approved by the CAEATFA Board at its September 15, 2020, meeting, and became effective
on November 4, 2020. The repeal date for the November 2020 emergency regulations was
extended on September 1, 2021.

Staff is seeking Board approval to readopt the emergency regulations that initially became
effective in November 2020 for a second time before they repeal on November 30, 2021.

Additionally, as detailed under Agenda Item 4.C, Staff is concurrently working to begin the
regular rulemaking process for (1)the amendments to the November 2020 emergency
regulations proposed under Agenda Item 4.A, and (2) the STE Program emergency regulations
that became effective November 2020 detailed under this agenda item. The readoption of
emergency regulations initially effective November 2020 is necessary to ensure the
amendments remain in effect until the regular rulemaking is complete. Below is a tentative
timeline for the emergency rulemaking readoption process:

Tentative Dates Emergency Rulemaking Process

Issue Notice of Second Readoption of Emergency
November 10, 2021 Regulations for the Emergency Regulations Initially
Adopted November 2020

Submit Emergency Readoption Package to OAL for

November 18, 2021 .
Review

Second Readoption of Emergency Regulations

November 30, 2021 Effective

Certificate of Compliance Due for November 2020

LIGIDTET 045 2412 Emergency Regulations
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RECOMMENDATION

Staff recommends the adoption of a resolution to authorize the Executive Director to readopt
the emergency regulations for the STE Program (Article 2 (commencing with Section 10030)
of Division 13 of Title 4 of the California Code of Regulations) that initially became effective
on November 4, 2020.

ATTACHMENTS

Attachment A: Text of Regulations
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RESOLUTION OF THE CALIFORNIA ALTERNATIVE ENERGY
AND ADVANCED TRANSPORTATION FINANCING AUTHORITY
TO READOPT EMERGENCY REGULATIONS FOR THE
SALES AND USE TAX EXCLUSION PROGRAM

October 19, 2021

WHEREAS, Section 26009 of the Public Resources Code authorizes the California
Alternative Energy and Advanced Transportation Financing Authority (“CAEATFA”) to
adopt regulations to implement the California Alternative Energy and Advanced
Transportation Financing Authority Act (Division 16 (commencing with Section 26000) of the
Public Resources Code) and declares the adoption, amendment, repeal, or readoption of a
regulation by CAEATFA as deemed to be an emergency for the purposes of the Administrative
Procedure Act (Chapter 3.5 (commencing with Section 11340) of Title 2 of the Government
Code); and

WHEREAS, Section 26011.8 of the Public Resources Code establishes the Sales and
Use Tax Exclusion Program (“Program’) to be administered by CAEATFA; and

WHEREAS, CAEATFA has determined that amendments to CAEATFA’s emergency
regulations for the Program (Article 2 (commencing with Section 10030) of Division 13 of
Title 4 of the California Code of Regulations) are necessary to be readopted at this time;

NOW, THEREFORE, BE IT RESOLVED by the California Alternative Energy and
Advanced Transportation Financing Authority as follows:

Section 1. The Executive Director is authorized to take the actions necessary
for the readoption of the Program’s emergency regulations in Article 2 (commencing with
Section 10030) of Division 13 of Title 4 of the California Code of Regulations set to repeal on
November 30, 2021;

Section 2. The Executive Director is authorized to execute and deliver any
documents and take any steps, including making any changes to the emergency regulations to
secure approval by the Office of Administrative Law, the Executive Director may deem
necessary or advisable to effectuate the purposes of this resolution.

Section 3. This resolution shall take effect immediately upon its approval.
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ATTACHMENT A - TEXT OF REGULATIONS

The current STE Text of Regulations can be found here on the CAEATFA website.



https://www.treasurer.ca.gov/caeatfa/ste/regulations/20220407/full-ste-regulations.pdf
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