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 Government agencies issue securities in
the public capital markets

 Investors in municipal securities have
rights under federal securities laws

 All “material” information must be
disclosed
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 Two substantive rules:
• Registration requirement
• Antifraud rule 

 Municipal securities are exempt from the
registration requirement, but are subject to
antifraud rule

 Two standards of culpability: 
- Negligence (Section 17(a)) 
- Recklessness or willful intent to defraud 
(Rule 10b-5)
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 Regulates brokers and dealers (such as
underwriters of municipal financings)

 Also contains antifraud provisions (Rule
10b-5)

 1975 amendments make clear that
antifraud provisions apply to government
issuers
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“It shall be unlawful for any person . . .
a) To employ any device, scheme or artifice

to defraud,
b) To make any untrue statement of a

material fact or to omit to state a
material fact necessary in order to make
the statements made, in the light of the
circumstances under which they were
made, not misleading . . . ”
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 “[w]hether or not there is a substantial
likelihood that a reasonable investor or
prospective investor would consider the
information important in deciding whether
or not to invest.”

 Materiality is determined in context of all
of the facts and circumstances, but usually
on a retroactive basis

 Guidance comes primarily from court
decisions and SEC enforcement cases
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 It depends …
• What is the source of payment?
• Is that source a certainty?
• What pressure might impact the repayment source in the future?
• If you were an investor, what would you want to know?

 Unlike corporate securities, there is no “line item” set of
rules for what goes into an Official Statement (“OS”)

 Look at practices in the industry/recent developments
(e.g. pension obligations, continuing disclosure
compliance, drought)

 In the end, the issuer must use its own good judgment
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 Binds underwriters, not issuers
 Initial Disclosure

• Defines “Official Statement” and permitted omissions
from Preliminary Official Statement

• Requires statement in Official Statement of prior material
failures to comply with continuing disclosure obligations

 Continuing Disclosure
• Requires annual reporting

• Requires reporting of listed events (most important is
changes in bond ratings)
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 The OS is the offering document to investors
• Equivalent to prospectus in the corporate context

 Must contain all “material” information for the
particular bond sale (terms of bonds; issuer
financial/operating data; risks)

 The OS is the issuer’s document
 Underwriters, financial advisors, bond counsel

and disclosure counsel can help develop the OS,
but (per the SEC) the issuer is ultimately
responsible for content
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 Bond terms
• Authority for issuance
• Maturity dates, principal amounts and interest rates
• Circumstances under which bonds can be redeemed (prepaid)

 Purpose of financing
• New projects or refunding?
• Table of sources and uses of funds

 Description of security
• Pledge of taxes/revenues to repay bonds
• Ability to issue senior or parity debt
• Rate covenant/foreclosure covenant
• Reserve fund established?

 Federal tax treatment of bonds
 Credit ratings
 Past compliance with continuing disclosures – required by Rule 15c2-12
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 Description of issuer
• What type of entity
• Location within California
• Population/number of accounts
• Assessed valuation within service area
• Other characteristics of service area

 Description of issuer’s finances
• In particular, the stream of taxes or revenues that are

pledged to repayment of the bonds
• Budget process
• Historical information in tabular form – audit available?
• Projected financial information?
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 Description of existing parity and senior debt
• Don’t forget private placements and bank loans

 Pension/OPEB disclosure

 Risks of nonpayment
• Consider addressing current topics of interest to

rating agencies and investors or recent news events

 Material litigation
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 Provide main points but don’t overwhelm readers with detail

 Highlight important developments “up front”

 Is there an underlying story that might place the information
provided in a different light?
• Is the source of ongoing information such that it is reliable?
• Have the numbers trended or changed course? Tell your story

 Be consistent – there should not be one story for rating
agencies and a different story for investors

 Bringing all these factors together into final product is
ongoing process of give and take
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 Obtain input from involved departments
 Empower staff at all levels to raise issues
 While issuer coordinates, counsel helps

pull information together and maintains
document

 Drafts reviewed by working group
 “Due diligence” meeting before

distribution of Preliminary Official
Statement
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 Tomorrow’s “hot topic” may be different than
today’s

 Disclosure must evolve to reflect changing
circumstances

 Read the disclosure with “fresh eyes”
 If you think something may be a concern, raise the

issue with colleagues and the working group
 There are no “stupid questions”
 Political sensitivity and confidentiality

considerations are not exceptions to disclosure
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 Adopt or update your disclosure policy, ideally before
initiating bond disclosure
• Designate a single responsible person as a coordinator
• Process for update by subject matter experts, review and

sign-off
• Internal controls over disclosure development and sign-off
• Follow the disclosure policy
• Make the policy a “living” document that can be revised

and refined over time.

 Provide periodic training to issuer officials and board
members on disclosure
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 Orange County
• Emphasized that disclosure is issuer’s responsibility; reliance on professionals must

be reasonable

 San Diego
• Focus on lack of disclosure procedures and excessive reliance on outside

professionals
• Some individuals paid fines from their own pocket

 Incomplete or Misleading Pension Disclosures
• States of New Jersey, Illinois and Kansas – SEC actions against states

• Reinforced lessons of San Diego; importance of disclosure policies and
training

 Harrisburg
• Speaking to the market; “control person” liability

 Miami
• Substantial financial penalties; personal liability for individuals
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 Have the right people involved – make sure that the personnel involved
in disclosure preparation can reasonably be expected to know material
information

 Empower everyone in the organization
 Give the investors all of the material facts, and let them decide
 Full and transparent disclosure is essential
 Investors must be provided with all material information when making

their investment decision
 Officials participating in the disclosure process must be in a position to

know material information (i.e., “the right people must be in the room”)
 Vigorous disclosure program requires buy-in and encouragement from

top levels
 The issuer must have a robust disclosure process, and must continue to

be vigilant in training involved officials and maintaining rigorous
disclosure practices

 Have formal policies and procedures and follow them
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